
COMMONWEALTH OF MASSACHUSETTS
 
MIDDLESEX, ss.  SUPERIOR COURT

CIVIL ACTION  
     NO. 00-3893

W I LL IA M  S IL V ER ST E IN , )
  Plaintiff )

)
v . )

)
M IC RO SY ST EM S SO FT W AR E, I N C., )
THE LEARNING COMPANY,  INC . , )
and  M AT TE L, IN C., )
  D efen dan ts )

SECOND AMENDED COMPLAINT
Jury Trial Demanded

As d i rected by Judge Zobel  and assented to  by the  defendants ' counsel  at  the

Decem ber 6,  2000 status conference on this m atte r, the p laintiff he reby  am end s his

Com plaint. His complaint is therefore amend ed to read as follows:

Introduction

1. Th is is a suit arising fr om the defendants'  misuse of legal process and other

harassment  of the plaintiff , a l l  in retaliat ion for his having exercised protec ted r ights

in com plaining of violations o f his r ights publ ic ly and through administrat ive and

judic ial pro cee ding s and  enc oura ging  othe rs to e xerc ise the ir righ ts as w ell.
Parties

2. 
The  plaintiff, William Silverstein, is a natural person residing at # # # # # l,

Austin, Travis Co unty, Texas.

3. O n inform ation an d be lief, defen dan t M icrosy stem s Software ,  Inc (“MSI”) is

a  M assachusetts corpora tion, with a usual place o f business at 190 0 W est Park

Drive , Sui te  180,  Westborough, MA  01581.

4. A t al l  times  re levant  to this  law suit, d efen dan t M SI h as b een  sub ject to  the

req uire m ents  and  proh ibition s of th e Fa m ily  and  Med ica l  Leave Act  (“FMLA ”), 29
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U .S.C . § 26 01 , et seq.,  the Am ericans with D isabi l i ties  Ac t ( “ADA”), 42  U .S .C .

§ 12101 et seq., and M assach usetts law  in its treatm ent of th e plaintiff.

5. On  inform ation an d be lief, defendant The Learning Company,  Inc (“T LC ”) is

a Delaw are corporation, with a usual place of business in Cam bridge, M assachusetts.

6. A t all times relevan t to this lawsuit, defendant T LC h as been  subject to  the

req uire m ents  and  pro hibitio ns o f the F M LA , the A D A, a nd  M assa chu setts la w, in  its

treatm ent of th e plaintiff.

7. U pon information and belief , TLC  acquired  a l l o f  the  stock  of M SI

subsequent to the pla int iff 's f i ring by MSI and prio r to September of 1998,  and took

direct control of the operat ion of M SI's  business ,  moving i ts  employees and

op era tion s int o its  ow n d ivis ion , TL C M ultim ed ia. 

8. O n info rm ation  and  belie f, by its  actio ns d efen dan t TL C b ecam e  a successor

in interest to defendant MSI within the mean ing  o f §2611 of Tit le  29 and §12111 of

Title 42 of the United States Co de, and und er M assachusetts law.

9. Upon  information and b elief, defendan t M attel, Inc. (“Mattel”) is a De laware

corporation with its world headq uarters and  principal  place of business in El

Segundo, Cal ifornia , which is  registered to do bus iness in the Com monw ealth of

M assachusetts.

10 . A t all  tim es re leva nt to th is law suit, d efen dan t M attel h as b een  sub ject to  the

req uire m ents  and prohib it ions  of the  FMLA and the ADA and  M assac hus etts law  in

its treatm ent of th e plaintiff.
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11 . Upon  info rm ation  and  bel ief, M attel acq uir ed the stock of TLC and  merged

TL C's  ope ration s into  its own subsequent to September of  1998 and prior to Aug ust

31 , 19 99 . 

12 . O n inform ation and bel ief ,  by i ts  actions defendant M attel became  a

successor in  interest to  defendants MSI and TLC w ithin the meaning of §2611 of

Title  29 and §1 2111 of T itle 42 of the United States Code, and u nder M assachuse tts

law.

13 . M attel, MSI and T LC are represented by the same counsel with respect to the

handl ing of l it igation against the plaintiff ,  and, on information and belief , Mattel

directs  all three p arties' han dling  of litigation a gainst th e plaintiff.

Facts

14 . The  pla int if f  fi led sui t in  this  Court in September of  1998  compla in ing of

being f ired by MSI and subsequently  denied employment  by MSI and TLC  du e to

his  having taken t ime off for treatment of a job-related disabi l ity  (“the prev ious

law suit” ).

15 . T he plaintiff chronicled the com plaints that underlay his law su i t,  and the

laws uit i tse lf , on a world wide web s i te through which he te l ls  the story of his  case

and enco urages others to stand up for their ow n rights.

16 .  In  the previous lawsuit.  MSI and TLC f i led a counterclaim for libe l  aga inst

the plaintiff  about the opinions expressed on his world wide web site.

17 . In l i tigating that counterclaim, the defendants pointed to no harm they  had

sustained as a result of the plaintiff 's publication of his opinions.
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18 . Afte r engaging in discovery in the previous lawsuit,  the defendants on Augu st

31, 1999 served a  Rule 68 Offer of Judgment in tha t case , offer ing to  allow  the plain tiff

to take “ judg m ent in the  case”  agains t all defen dan ts, wh ich the  plaintiff  accepted on

September 1 ,  1999.

19 . O n September 13,  1999, Middlesex Super ior  Court entered judgment in  the

previous case “ag ainst the defendants in the above-captioned case in favor of the

plai ntiff.”

20 . Afte r not ice was g iven by the Court  of the September 13, 1999 entry  of

judgment in the previous case , the pla int iff  made several requests to MSI and the

T L C  d iv is ion of Mattel  that  they agree that  their  outstanding discovery requests

need not  be responded to,  as the September 13, 1999 judgm ent had  concluded  that

law suit.

21 . O n Sep tem ber 1 7, 19 99, th e plain tiff notified  the M CA D  of the  reso lution of

the charge he had brought which had led to the original lawsuit—and upon w hich

judgment had  just been entered— directing it to close its file on the charge und er § 9

of chapter 151B.

22 . O n Sep tem ber 2 0, 19 99 M SI an d the  TL C d ivision  of M attel responded  to

the p laintiff's re que sts for a gree m ent th at the p revio us ca se w as ov er by  send ing  a

draft  settlement agreement with respect to the libel countercla im that required the

plaintiff  to agree to confidentia l ity  in exchange for the counterclaim's being

dismissed with prejudice.

23 . The  demanded  confidential i ty agreement— if it  had been agreed to—w ould

have pro hibite d th e pla intiff fro m  volu ntarily  spe akin g ab out h is ca se, his
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employment  by M SI, and the emp loymen t practices of MS I, TL C o r M attel,

pun ishab le by a penalty of  $50 ,000 per violat ion.  (See Exhibit 1 hereto, the

de fen da nts' p rop ose d s ettle m ent  agr eem ent .)

24 . O n Sep tember  21 , 1999 the cou nsel that represented the defendants at  the

time  sent a letter  to pla intiff's  counsel  saying that the defendants wanted the

“penalty” provis ion to res train  the pla intiff,  noting that the pla int iff  bel ieved what he

w a s saying, and also listed which of their  outstanding discovery requests they stil l

w ante d a nsw ere d. (S ee E xhi bit 2  her eto .)

25 . M attel has controlled the conduct of li t igat ion against  the pla int iff  by MSI and

TLC  at least s ince the making of the Offer of Judgment.

26 . Mattel has  itse lf  f iled abusive law suits  to s i lence others—som etimes obtaining

surrender from  parties unable to pay the cost of defending the suits.

27 . O n Sep tember  27 , 1999 , the pla intiff f i led a charge of retal iat ion under

chapter 151B with the Massachusetts  Comm ission Against  Discriminat ion about the

defendants' dem and that the plaintiff agree to silence as the price of their dismissal

of the  libel co unte rclaim .

28 . O n or about O ctober 4 , 199 9, the p laintif f  served a motion for sum mary

jud gm ent a gain st the  libel c oun tercla im  in the  prio r law suit.

29 . A t hear ing  on the  plaintiff 's motion for sum mary jud gm ent in January  of

2000, when the judge asked M SI and the TLC  divis ion of Mattel what the pla intiff

had  published that was d efama tory , the c oun sel tha t repre sente d the m  at the tim e

began  by q uotin g a sta tem ent o n the  plaintiff's w eb site  that he  had  bee n fired  whe n



6

he went to the hospita l  for med ical treatmen t, but then annou nced the de fendants'

inte ntio n to  dis m iss th e lib el co un terc laim  to le t the  par ties “ ge t on  w ith th eir liv es.”

30 . M SI and the TLC divis ion of M attel w ere s ubs equ ently  per m itted to  dismiss

their  l ibe l  counterc la im “without  pre judice” over the object ion of the pla intiff to the

dis m issa l's no t be ing  “w ith p reju dic e.”

31 . The  plaintiff  has appe aled the prop riety of the “w ithout prejudice”  nature  of

the dism issal, and the accom panying re fusal of the Superior C ourt to rule on the

summ ary judgment motion.

32 . The  plaintiff removed his September  1999  charg e from the MCA D prior to

publ ic hearing by f i ling in court in August of  2000 whi le the charge was sti l l pending

before the MCA D.

33 . O n Novem ber 6,  2000, subsequent to  the  plaintiff's prior Amended Complaint,

the defe nda nts m ade  a req uest fo r san ctions against  the pla intiff before the

M assach use tts Com mission A gainst Discrimination (“M CA D” ), saying that it was

improper for th e pla intiff to  hav e filed — and  am end ed— this lawsuit in M iddlesex

Superior Co urt w ithou t leav e fro m  the M CA D , des pite th e pla intiff's h avin g w aited

well over the 90 days requ ired by § 9  of chapter 15 1B b y filing in court

app rox im ately  elev en m on ths a fter h e ha d file d w ith th e M CA D . 

34 . In addit ion,  on information and be l i e f, the d efen dan ts hav e en gag ed in  other

retaliatory conduct by encouraging or permitt ing their  employees to defame the

plaintiff in  onlin e foru m s and  to urg e oth ers in  those  forum s to sh un h im .

Damages
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35 . The  plaintiff has sustained and con tinues to sustain harm inc luding emo tional

stress, phy sical  stres s, lost s a lary, travel expenses, research expenses, and legal

expenses in dealing with the l ibel  counterc laim  and the d efendan ts' other retaliatory

actions.

Count I
Workers Compensation - Retaliation

Massachusetts General Laws Chapter  152, § 75B

36 . The  facts  set forth above are hereby incorpo rated in full with the same force

and effect  as if  they had been individual ly  realleged herein.

37 . The  plaintiff bro ugh t a claim  for be nefi ts ag ains t M SI under c.152 that  w a s

resolved by a lum p-sum  settlem ent signed b y M SI's Chief E xecutive O fficer,

Richard G orgens.

38 . As set forth a bov e, the p la intiff co m plaine d in h is pre viou s law suit  and

pub licly  on his w ebsite that M SI and T LC  had violated c hapter 152  of  the  General

Law s.

39 . (a) MSI's  and TL C's  filing  of th e libe l cou nter claim  in the  pre viou s law suit,  (b)

M SI's, TL C's  and  M attel's d em and , after th e en try o f the R ule 6 8 Ju dg m ent in  the

previous lawsuit , that the plaintiff agree to silence about his case in exchang e fo r

their  agreeing to d ismiss the libel cou nterclaim w ith prejudice, (c) MS I's , T L C 's and

M attel's  seek ing s anctio ns b efore  the M CA D  for the  plaintiff's h avin g filed  this

law suit,  and (d) their other retaliatory conduct set forth in paragraph 34 above,

constituted discriminatory acts of retaliation against the  p laintiff because he h ad

exercised a r ight afforded by chapter 152 of the General Laws,  in violation of

§ 75B(2) of  chapter 152.
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Count II
Retaliation

Massachusetts General Laws Chapter  151B § 4

40 . The  facts set forth above are hereby incorporated in  full with the same  force

and effect  as if  they had been individual ly  realleged herein.

41 .  A s set  forth above,  the plainti f f brought a  c laim under chapter  151B of the

Gen eral Law s alleg ing d iscrim ination  and  retaliatio n ag ainst M SI an d T LC  ove r his

firing a nd th eir refu sal to re -em ploy  him .

42 . As set fo rth a bo ve , the pla int i f f  compla ined  in his p revio us law suit  and

pub licly  on his website that M SI and T LC h ad violated chapter 151B  of the Gen eral

Law s.

43 . (a) MSI's  and TLC's f i ling of the l ibel  counterclaim in the previous lawsuit,  (b)

M SI's, TL C's a nd M attel's de m and , after the  entry  of the  Ru le 68  Judgment in the

prev ious lawsuit,  that  the pla int iff  agree to s ilence about his  case in exchange  for

their agr eein g to  dis m iss th e lib el co un terc laim  w ith p reju dic e, (c) M SI's , TL C' s  and

M attel's  seek ing s anctio ns b efore  the M CA D  for the  plaintiff's h avin g filed  this

law suit,  and (d) their  other  reta l ia tory conduct set  forth in paragraph 34 above,

constituted discriminatory acts of retaliation agains t  the  plaintiff because he had

exercised rights afforded by ch apter 1 51B  of the G enera l Law s, in violation  of §  4 of

chapter  151B.

Count III
Retaliation

Family and Medical Leave Act - 29 U.S.C. § 2601 et seq.

44 . The  facts set  forth above  are hereby incorporated in full with the sam e force

and effect  as if  they had been individual ly  realleged herein.
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45 . As set for th abo ve, the  plain t i ff  compla ined  in  h is pre viou s law suit  and

pub licly  on his website that M SI and T LC h ad violated the Fam ily and M edical

Le ave  Ac t.

46 . (a) MSI's  and TLC's f i ling of the libel co unte rclaim  in the previous lawsuit,  (b)

M SI's, TLC 's and Mattel 's  demand, after the entry of the Rule 68 Judgment in the

previous law suit, that th e plain tiff agre e to sil enc e ab out his  case in exchange for

their  agree ing to  d ismiss  the  l ibe l  counterc la im with pre judice ,  (c ) MSI's ,  TLC's and

M attel's  seek ing s anctio ns b efore  the M CA D  for the  plaintiff's h avin g filed  this

law suit,  and (d) their  other retal iatory conduct set forth in paragraph 34 above,

constituted d iscrim inatory acts of retaliation against the plaintiff because he had

exercised rights protected by the FML A, set for th  a  cause of action under § 2617 of

Title  29 o f the U nited  Sta tes  C ode for intent ional  v iolation of §  2615(b)  of Tit le  29

of the  Un ited S tates C ode  by M SI an d the  TL C d ivision  of M attel.

47 . Th is Co urt ha s jurisd iction to  hear  these  cla ims  under  the  prov is ions of

§ 2617 of Tit le 29 of the United States Code.

Count IV
Retaliation

American with Disabilities Act - 42 U.S.C. § 12101 et seq.

48 . The  facts set forth above are hereby  incorporated in full with the same  force

and effect  as if  they had been individual ly  realleged herein.

49 .  A s se t  for th  above,  the pla int iff  brought a c la im in his  pr ior lawsu i t under

chapter 151B  of the Gen eral Laws.
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50 . The  provis ions  of chapter 1 51B  and  the A m erica ns w ith D isab ilities A ct, in

connect ion with the employments each of those laws covers,  regulate and protect

the s am e so rts of  con du ct.

51 . As set  for th  above ,  the  plaintiff co m plaine d in h is pre viou s law suit  and

pub licly  on h is webs i te  that  MSI and TLC had v io la t ed  the A m erica ns w ith

D isab ilities A ct.

52 . (a) MSI's  and TLC's f i ling of the libel countercla im in the previous lawsuit,  (b)

M SI's, TLC 's and  M attel 's  demand, after the entry of the Rule 68 Judgment in the

previous law suit, that th e plain tiff agre e to sil enc e ab out his  case in exchange for

their  agreeing to d ismiss the libel cou nterclaim w ith prejud ice , (c) MSI's ,  TLC's and

M attel's  seek ing s anctio ns b efore  the M CA D  for the  plaintiff's h avin g filed  this

law suit,  and (d) their other retaliatory conduct set forth in paragraph 34 above,

constituted discrimina tory acts of retaliation against the plaintiff because he had

exercised r ights protec ted  by the Am ericans with D isabilities Act, set forth a cause

of action und er § 12117 o f Title 42 of the United States Cod e for intentional

violatio n of §  122 03(b ) of T itle 42  by M SI, T LC , and  M attel.

53 . Silver stein  f i led  charges  w i th  the Massachusetts  Comm ission Aga inst

Discr imination and the Equal E m ployment Opportunity  Comm ission (“EEO C”)

abo ut the  con duc t of the  defe nda nts w ith resp ect to th e libel c oun terclaim .

54 . The EEO C issued Silverste in a  “Right to Sue” letter on May 24,  2000.

Count V
Abuse of Process

55 . The  facts set forth above are hereby incorporated in full with the sam e force

and effect  as if  they had been individual ly  realleged herein.



11

56 . As set for th abo ve, the  plain t i ff  compla ined  in  h is pre viou s law suit  and

publicly on his web site that MSI and T LC h ad violated his legal rights.

57 . As set forth above, (a) MSI and  TLC f i led a l ibel  counterclaim in the previous

law suit  and (b) MSI, TLC and M attel demanded  after  the entry of  the Rule 68

Judgment in the  prev ious  law suit tha t the p laintiff ag ree to  silenc e abo ut his c ase in

exchange for their agreeing to dismiss the l ibel  counterclaim with prejudice.

58 . Near v. Minnesota,  283 U.S. 697 (1931 ), limits defam ation a ction s to  the

provis ion of com pensatory dam ages, and declares “prior restraint” against the

pub lishing  of de fam ation to  be u nco nstitutio nal.

59 . The  defend ants' use of a libel claim for the  dec la red  purpose of obtaining the

pla intiff's  silenc e w as the  use o f legal p roce ss to s eek  a form  of relie f for w hich  it is

not  des igned.

60 . The  def end ants ' use o f legal process to seek relief for which such  process  is

not designed c onstituted abuse of process und er M assachusetts law.

Count VI
Negligent or In tentional In fliction of Physical and Emotional Distress

61 . The  facts set  forth above  are hereby incorporated in full with the sam e force

and effect  as if  they had been individual ly  realleged herein.

62 . As set forth above , the  pla int if f compla ined in his  previous laws uit and

publicly on his web site that MSI and T LC h ad violated his legal rights.

63 . (a) M SI's an d T LC 's filing o f the lib el co unte rclaim  in the previous lawsuit,  (b)

M SI's , T L C 's and Mattel 's  demand, after the entry of the Rule 68 Judgment in the

previous law suit, that th e plain tiff agre e to sil enc e ab out his  case in exchange for

their  agreeing to dismiss the libel counterc la im with prejudice, (c) MSI's ,  TLC's and
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M attel's  seek ing s anctio ns b efore  the M CA D  for the  plaintiff's h avin g filed  this

law suit,  and (d) their other retaliatory conduct se t forth in paragraph 34 above,

forese eably in flicted ph ysical stre ss and  em otional h arm  upo n the p laintiff.

64 . The  defe nda nts' co ndu ct exc eed ed a ny le gal p rivile ge , and  thus constituted

the negl igent or intentional inf liction of physical and emotional distress under

M assachusetts law.

Nonremovability

65 . Under  the express terms of  §  1445(c )  of T i t l e  28 of the United States Code,

Count I of this Com plaint is  not removable to federal  court as it  ar ises under

M assa chu setts' W ork ers C om pen satio n law , cha pter  152  of th e G ene ral L aw s. 

66 . Co unts  II  through VI of  this  Complaint embody the same cause of action set

forth  in C oun t I of th is C om plain t.

67 . As the other counts embod y the  sam e ca use  of ac tion a s C oun t I, Co unt I  is

not “separate  and independent” from the other counts,  under §  1441(c)  of Tit le  28

of the U nited  States C ode . Th erefo re, no t only  m ay this  case n ot be  rem ove d to

federal court  with Count I ,  none of the counts may be severed from Count I  and

retain ed i n fed eral c our t wh ile re m and ing C oun t I un der  § 14 41(c ).

Prayers for Relief

W H EREFORE, the plaintiff prays that this Court advance this case in  every

w a y on the docket and grant a speedy tr ia l and,  as a result  of sa id tr ia l,  he prays and

demands that he be awarded his  greatest tota l  avai lable recovery after determinat ion

of his rig hts to  eac h of  the fo llow ing, u nd er an y of th e co unts  in this  com plain t,

against  each defendant jointly  and  sev erally , wh ethe r du e to its  own w rongful acts or
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as a successor in interest to a party that acted wrongful ly:

(1) H is actua l dam age s as a r esult o f the b ringin g  and continuing of the

l ibel countercla im, including but not limited to a l l expenses he has or w ill  incur

l i tigating that c oun tercla im , inclu din g atto rne ys fe es an d co sts, trav el to

M assa chu setts  in that connection, lost inco m e for tim e spe nt in  that connect ion,  and

compensat ion for the ordinary and usual em otional distress and  physical stress

occ asion ed b y hav ing to  defe nd a gain st that cla im ;

(2) Pu nitiv e d am age s; 

(3) Re ason able  attorney 's fees an d co sts for the  prose cution  of this ac tion;

and

(4) Any and al l  other rel ief that the Court deems just and appropriate.

Jury Demand

The  plaintiff dem ands a tr i al  by jury on al l  issues herein which may be tr ied

by r ight of jury and an advisory jury on al l factual  issues mater ia l  to claim s not

triable  by r ight b y a ju ry, pu rsua nt to M assa chu setts R ule o f Civ il Pro ced ure  39(c ).

Respectfu lly  submit ted ,

W ILLIA M  SILV ER STE IN
By his attorney,

Phil ip R. Olenick
BBO  No. 378605 
101 Tremont Street —  Suite  801
Boston, Massachusetts  02108

(617) 357-5660


